
Minutes of the meeting between

The Association of Pension Lawyers in Ireland and The Pensions Board

on Thursday 22 July 2010 at 4pm

at Verschoyle House

Present: 

APLI: 



Catherine Austin, Ian Devlin, David Main

The Pensions Board:
Brendan Kennedy, Sylvia McNeece, Renée O’Reilly 

Agenda:

1. Minutes of the previous meeting and matters arising 

The minutes of the previous meeting were agreed and all matters arising were dealt with under the agenda.  

2. DB funding

The Board has received approximately 10 section 50/50A applications and has approved 5 of these, with 2-3 applications in the process at the moment. 2 have been turned down; 1 because it didn’t comply with the guidelines and the other because it was insufficiently robust.  The APLI questioned if employers were holding off applying for section 50 until a decision on the sovereign bonds proposal had been made. BK advised that the sovereign annuities issue is currently under consideration by the Ministers for Social Protection and Finance.  

The Board will estimate the number of Section 49(3) and 50/50A applications it expects to receive over the next 6 to 9 months and also outline the number of applications received to date.  The Board will share this information with the APLI once it is collated.  

The APLI noted that some schemes are avoiding Section 50 as there is a sense that schemes would not be granted a section 50 without de-risking which would mean crystallising losses and foregoing an opportunity to gain from any upswing in equities.  There is evidence that employers are closing schemes to new members and freezing benefit accrual.  However, there has not been much evidence of employers opting to wind up schemes to date, in many cases because the scheme is written in such a way that the employer cannot afford to do so.    

The Board asked the APLI if there were any instances of publicly known contribution demand cases by trustees for the entire scheme deficit from the employer.  The APLI said there were a small number where the employer had found power to resist or simply negotiated the demand away by offering some level of augmentations as part of securing benefits on wind up.  

The APLI queried how long any section 50 applications received by the Board take to process.  The Board advised that the Regulatory Review Group meets monthly and it is usually within that month that the decision on applications is made.  

The Pensions Board confirmed that they have adopted a firm line in relation to funding proposal applications in excess of ten years where Section 50 applies.  In general they will not grant such extensions.  To date they have only one case where a funding proposal in excess of ten years has been approved but that was due to the specific circumstances of that scheme, ie accrual had been frozen and the assets were entirely de-risked, therefore a fifteen year extension was justifiable.

3. Preservation

It was noted that a number of issues have been raised by lawyers and benefit consultancies regarding how Part III of the Pensions Act applies, particularly in respect of benefit reductions involving DB schemes.  The Pensions Board is currently examining the Act and how the various approaches fit with the exact wording of the Act, and will make a decision whether to issue further guidance..  

On being asked if it would consider amending the legislation, the Board noted that there was a risk of unintended consequences when considering changes to the preservation legislation and this needs to be kept in mind when making such decisions.  The Board also explained that current demands on the Department’s legislative drafting unit mean that any amendments to Part III of the Pensions Act are unlikely for the moment.  The Board thanked the APLI for their contribution on this issue.  

The APLI and the Board agreed that there was a willingness from all parties, including SAI and IAPF, to get a consensus of a clear policy on preservation in the context of benefit reductions.   The APLI suggested that the Association could consider putting together a committee of pension lawyers to look at the matter in detail. 

The Board agreed to contact the APLI towards end of August when the Board has had time to formulate their views on the various queries/ issues which have arisen and would welcome any insight given by the APLI.  

4. National Pensions Framework

The Board provided an overview of the implementation structures for the National Pensions Framework. The Board indicated that there is an overall Steering Group for the Framework and four subgroups have been set up as follows:

· State pension

· Auto-enrolment

· Occupational and personal pensions

· Costings/data group.

The priority issues for the occupational and personal pensions issues subgroup are ARFs, tax relief and a new DB model. The sub-groups are adhering to the timeframes set out in the Framework document.

The APLI commented that, as noted in their recent submission to the Department at Farmleigh, it was not quite understood how the proposed model scheme might work.  It is aware that the IAPF is preparing a draft model. The Board indicated that they would invite the APLI, the Society Actuaries and the IAPF to a meeting in late September to work on some proposals for a new model DB scheme.  

The APLI raised a question as to what the legal structure of an ARF is as there was some a lack of clarity surrounding it.  The Board confirmed that this would be brought to the attention of the working group.

5. Criminal Justice(Money Laundering and Terrorist Financing) Act 2010

The Pensions Board wrote on 22 July 2010 to the Department of Justice regarding the anti-money laundering legislation and its potential application to pension scheme trustees.  The Pensions Board copied the Department with a document, outlining the UK approach.  The Pensions Board asked the Department if this legislation was meant to apply to all trustees or would pension scheme trustees be exempt (as in the UK).  

6. Update from APLI

The APLI reported that transaction business has picked up and pension elements are often to the forefront given the likelihood of sizeable defined benefit scheme deficits. Section 50 advices remains a source of considerable work, even if it is advising that the trustees cannot take that option.  

The APLI noted that proposed changes to FRS17 accounting requirements will make DB liabilities even more expensive.  

In the context of hybrid arrangements, the APLI asked about a possible change in winding up priorities giving priority to DC benefits.  The Pensions Board confirmed that they support such a change but it was not clear when any change would be possible – there are very few arrangements that the Board is aware of that would be affected.

7. Any other business 

IORPS Directive

Article 17 will be implemented by 23 September 2010 even though there is a view that few, if any, Irish schemes will fall under the Article.  The EU’s view is that it is still necessary to create the structure to implement the Article, since new schemes could be established which would fall under Article 17.  Once implemented, the Board will give schemes a six month timeframe to consider their rules and to notify it, if they are an Article 17 scheme.  

Article 18(1)(f) on self-investment restrictions will be implemented by Regulation in time for the 23 September 2010 deadline.  This will be done by amending the Funding Standard Regulations.

EU Green Paper

The Green Paper appears to envisage a common approach among EU Member States to the issue of solvency for pension schemes.

Section 48(2)

The APLI queried if there is a typographical error in Section 48(2) of the Pensions Act in that it does not refer to section 48(1A) of the Pensions Act.  The Pensions Board is checking with Department of Social Protection and will revert.  

Civil Partnership Act

The APLI advised that they are setting up sub-committee in relation to the Civil Partnership Act.  SMcN noted she understood that the Department was reviewing the Family Law Acts and that this would likely have an effect on the Civil Partnership Act and so any comment might be premature.

The Pensions Board

The Pensions Board’s term is ending on 21 December 2010 and the APLI will be invited by the Department of Social Protection to appoint a new representative.  The Pensions Board has a new Chairperson, Jane Williams, appointed in June.  

2029497.3   
2029497.3   
Page 3 of 4
APLI PB minutes 22 July 2010 
2029497.3   

