
A year in pensions law
Wade v Active Navigation
· The claimant claimed £376,932 from a life assurance scheme, but the cover was subject to a salary cap and gave a payout of £260,000.

· The insurer had been willing to take on the extra cover, but the employer had failed to arrange it.

· Breach of contract: it was claimed that either an express or an implied term of the employment contract had granted an entitlement to the full salary benefits.  This claim failed: e.g. the written employment terms only mentioned the life assurance scheme in passing, without going into details.

· Negligence: The employer’s own counsel accepted that it had been under a duty of care to obtain full cover.

· The case suggests that an employer who fails to take out enough life assurance may not be able to invoke clauses in the scheme rules restricting the benefits to those covered by the insurer.  
McCarthy v HSE
· McCarthy was a radiographer at St James’s Hospital.  Did she have to retire at 65?

· The factual matrix was a mess.  When she started work, the statutory retirement age for (some) health workers was 65.  Other radiographers had kept on working after 65.  She was never given a written contract.  Her manager gave her a verbal assurance that she would try to keep her in her job.

· McCarthy claimed that she had never known that she had a compulsory retirement age of 65.  The HSE argued that a retirement age of 65 had been implied into her contract, either through the ‘officious bystander’ test or through the “so notorious, well-known and acquiesced in” test (O’Reilly v Irish Press).

· Hedigan J found for the HSE.  “[I]n the circumstances of the case”, the officious bystander test was the more relevant of the two, though they overlapped.  Ms McCarthy was “a highly intelligent woman who is legally qualified….  The test in O’Reilly permits the court to find that even were there an absence of direct knowledge of the retirement age, the applicant should have been aware of this information and could easily have obtained it had she looked”.  She had also been put on notice by her pension scheme that a retirement age applied.

Capital Cranfield v Beck
· Women could retire at 60 but men had to stay on till 65.  Amendments could be made by the trustees, with the principal employer’s consent, “by any writing effected under hand”.  Under an additional power in the rules, “the Employers” could determine a different retirement date for any member.

· The company was the trustee.  It circulated a written announcement equalising retirement ages at 65.  

· The announcement wasn’t a valid amendment because no-one had signed it with a pen – cf. Trustee Solutions v Dubery.
· Morgan J also held that:

· The rules did not authorise sweeping changes to the retirement ages of broad swathes of members so as to circumvent the amendment clause.

· Only one employer had issued the announcement – the judge suggested that this invalidated it.

· The announcement was issued by the company “as sole Trustee” and not as employer (cf. Neuberger J in Bestrustees v Stuart).

· The power in the rules might be exercisable only at the start of an employee’s membership.
Low & Bonar v Mercer

· The company’s board decided to amend the scheme’s rules so as to equalise retirement ages at 65, but only years later (in 2002) was a deed executed that enshrined the amended rules.

· Amendments were to be made by deed by the employer, with the trustees’ written consent, but in Scots law the term ‘deed’ simply means something formal which is intended to create legal relations.  The (minuted) board decision, to which the trustees had given (and minuted) their consent, was sufficient.

· Alternatively, the rules contained a power to admit members on, or to subject members to, special terms, and this could be used even for large numbers of members.

· The judge, Lord Drummond Young, considered the Beck case and ruled that it was distinguishable.
· Further comments from the judge: “If… a purported exercise of the power is clear and certain… and it is put into written form, I do not think that there is any need for the court to be unduly technical or restrictive in considering the niceties of its manner of exercise”.

Two other, vaguely similar recent cases

· Walker Morris Trustees v Masterson: Peter Smith J insisted on compliance with requirements in two amendment clauses to obtain actuarial advice when making amendments.

· Independent Trustee Services v Knell: Amendments had been announced in 1992 in a members’ announcement and newsletter, then (in 1993) incorporated into a deed of amendment.  The deed was ambiguously drafted.  The court disregarded the earlier communications, but interpreted the deed so as to give effect to the parties’ intentions.
HR Trustees v German aka The IMG Case (currently under appeal)
· The amendment clause prevented amendments “reducing the value of benefits secured by contributions already made”.  Arnold J held that this protected the link between past service and actual future final salary (cf. Masterson and various other cases).
· Note the importance of the particular wording of amendment clauses: “benefits secured” apparently has a wider meaning than “benefits accrued”.
· Cf. the British Pensions Ombudsman’s decision in Barton.  Members of a scheme which was closed to future accrual did not have the right to a continuing final salary link, in spite of a similar amendment restriction.

· Arnold J also dealt with the South West Trains v Wightman doctrine (see also Tibbals v Port of London Authority, Engineering Training Authority v Pensions Ombudsman and Trustees of the NUS Officials and Employees Superannuation Fund v Pensions Ombudsman).
· Arnold J stated that an agreement external to the trust deed can “supplement” the scheme documentation but cannot contain “contrary provisions”.  South West Trains was distinguishable because the scheme documentation did not contain any relevant amendment restrictions, and the agreement had concerned pensionable salary, which lay outside the scheme.

· Arnold J also addressed the equitable doctrine that beneficiaries can effectively amend a trust by authorising the trustees to depart from its terms.  He appeared to be of the view that members alone can authorise a departure from pension scheme rules, provided that they properly consent.
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