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1. INTRODUCTION

Spanish labour law establishes a comprehensive range of obligations on employers to inform and consult (“I&C”) employees. I&C obligations are principally regulated in Royal Legislative-Decree 1/1995 of March 24, which approved the amended text of the Statute of Workers (hereinafter, “SW”), although they were first regulated as early as 1980, when the first version of the SW was enacted. 

This notwithstanding, there are other regulations that govern the I&C obligations in certain specific areas such as health and safety at work (Law 31/1995 of November 8 on the Prevention of Occupational Hazards) or pension plans (Royal Legislative-Decree 1/2002 of November 29, by virtue of which the amended text of the Law on Pension Plans and Funds was approved, and Royal Decree 304/2004, which approved the Regulations on Pension Plans and Funds).

In addition, I&C rights can be extended in collective bargaining agreements.

As such, even before Directive 2002/14/EC was adopted, Spanish labour law already comprehensively regulated I&C obligations in terms that went beyond the minimum standards established in the Directive.

2. EMPLOYEES’ REPRESENTATIVES IN SPAIN

Spanish labour law strengthens the prominence of employees’ representatives, through whom the employees’ I&C rights are mainly exercised. In the absence of employees’ representatives, there are some rights that can be exercised individually by the employee (especially in relation to decisions that may affect his/her individual employment relationship). However, the obligations to inform and consult employees individually bear no comparison to the I&C obligations established for the employees’ representatives.

Spanish labour law distinguishes between two different types of employees’ representatives:

(i)
unitary employees’ representatives (governed by the provisions of the SW):

(
for undertakings/establishments with between 6 and 49 employees: Personnel Delegates (“Delegados de personal”);

(
for undertakings/establishments with over 49 employees: Works Council (“Comité de empresa”);

(
they are elected by and from among the workforce of the undertaking/establishment;

(
once elected, they represent the entire workforce (“unitary” representatives).

(ii)
Trade union representatives (governed by the provisions of Organic Law 11/1985 of August 2 on Trade Union Rights):


(
Trade Union Section (“Sección Sindical”);

(
Trade Union Sections may be represented by Trade Union Delegates in undertakings/establishments with over 250 employees; these Trade Union Delegates are entitled to receive the same information as the Personnel Delegates/Works Council, are subject to the same confidentiality obligations, and enjoy the same protection (see Sections 2.2., 2.3. and 2.4. below)

(
they are elected by employees who are members of the trade union and render their services in the company;

(
once elected, they can only act on behalf of the members of the trade union.

2.1. Personnel Delegates and Works Council: election procedure

Both the Personnel Delegates and the Works Council members must be elected in accordance with the procedure laid down in the SW (Title II, Chapter I, Section 2), otherwise, they will not be recognised as employees’ representatives and may not exercise the corresponding I&C rights.

The election procedure must be initiated by the employees or the trade union(s), whilst the employer is only obliged to collaborate (e.g. by providing the list of employees or authorising the use of the company’s premises for the election). 

The number of Personnel Delegates/members of the Works Council depends on the number of employees in the company/establishment as follows (articles 62 and 66 of the SW):

(i)
Personnel Delegates

(
between 6 and 30 employees: 1 Personnel Delegate

(
between 31 and 49 employees: 3 Personnel Delegates

(ii)
Works Council

(
between 50 and 100 employees: 5 members

(
between 101 and 250 employees: 9 members

(
between 251 and 500 employees: 13 members

(
between 501 and 750 employees: 17 members

(
between 751 and 1,000 employees: 21 members

(
more than 1,000 employees: 21 members + 2 additional members for each 1,000 employees (or fraction thereof) up to a maximum of 75 members

2.2. Personnel Delegates and Works Council: rights

Once they have been elected, the Personnel Delegates/Works Council members enjoy a wide range of rights, which can be classified as (i) information rights, (ii) consultation rights, and (iii) negotiation rights:

2.2.1. Information rights

(i) To receive, at least on a quarterly basis, information on:

a) the general evolution of the economic sector in which the company operates,

b) the company’s production and sales;

c) the production plan and forecasted changes in employment levels in the company;

d) the employer’s forecasts as to new hirings with an indication of the number of employees it is looking to take on and the types of contracts that will be used, including part-time contracts, additional hours to be worked by part-time employees, and outsourcing. 

(ii) A summary of the employment contract of each employee (except senior executives), indicating whether it has been extended or terminated.

(iii) The balance sheet, profit and loss account and accompanying notes and, where the company takes the form of a public or private joint stock company, to receive any other documents made available to the shareholders.

(iv) The standard written contracts used in the company, as well as any documents concerning the termination of employment relationships. 

(v) All sanctions imposed for very serious infringements. 

(vi) Statistics concerning absenteeism and the reasons for the same, workplace accidents and professional illnesses and their consequences, accident rates, regular or special studies of the working environment and the prevention mechanisms employed (this information must be supplied every quarter).

(vii) The control of health and safety conditions in the workplace.

(viii) The circumstances of the contracting and subcontracting of activities by the company (art. 42 SW).

(ix) Transfers of undertakings, in advance (art. 44 SW).

The Personnel Delegates/works Council members must in turn inform the workers represented of all matters and issues referred to above where the same may have direct or indirect repercussions for employment relations.

2.2.2. Consultation rights

(i) To issue a report on the decisions taken by the company with regard to the following questions before the execution thereof:

a) restructuring of the workforce and total or partial redundancies or temporary lay-offs;

b) reductions in working hours, as well as the total or partial relocation of the company’s premises;

c) the company professional training plans;

d) implementation or review of organisational and work control systems;

e) time studies, implementation of bonus or fringe benefits systems and job assessment procedures;

(ii) To issue a report when the merger, acquisition or modification of the legal status of the company might have an impact on jobs. 

The reports to be issued by the Personnel Delegates/Works Council must be prepared within a period of fifteen days of their being given the relevant information.
2.2.3. Negotiation rights

In the event of:

(i) Collective relocation of employees: 

a) relocations affecting ,in a period of 3 months:

(
the entire workforce in establishments with more than 5 employees;

(
10 employees in establishments with less than 100 employees; 

(
10% of the workforce in establishments with between 100 and 300 employees;

(
a minimum of 30 employees in establishments with over 300 employees.

b) if the relocation obliges the employees to move their place of residence;

(ii) Collective substantial modifications to employment conditions (art. 41 SW):

Modifications affecting conditions established in any collective agreement, or enjoyed by the employees by virtue of a unilateral decision of the employer with collective effects; inter alia, working time
, remuneration system, work and performance system, functions
. 
(iii) Suspension of employment contracts 
(iv) Collective
 dismissal 
In all the abovementioned cases:

(
the company’s decision must be based on objective reasons (economic, technical, organisation or production reasons);

(
the parties must initiate a negotiation period of no less than 15 days;

(
during the negotiation period, the parties must negotiate “under the covenant of good faith”(i.e. “spirit of co-operation” referred to in Directive 2001/14/EC) with a view to reaching an agreement (aimed at reducing the effects of the employer’s decision on the employees);

(
even if an agreement is not reached, the company can execute its decision; this notwithstanding, certain decisions (e.g. suspension of employment contracts or collective dismissal) are subject to the authorisation of the Labour Authorities.

2.3. Confidentiality

According to article 65 SW, the employees’ representatives must observe professional confidentiality obligations in all matters listed in points (i) to (iii) in Section 2.2.1. and points (i) and (ii) in Section 2.2.2., even after they cease in their functions as employees’ representatives. 

They must also keep all matters confidential that are expressly defined as such by the company.

In any event, no document of any kind provided by the company may be used outside the scope of the representative’s work or for any purposes other than those for which it was furnished. 

2.4. Protection of Personnel Delegates/Works Council members

(i) Initiation of specific proceedings in the event of sanctions for serious or very serious infringements, in which the rest of the Works Council or the remaining Personnel Delegates shall be heard, as well as the interested party. 

(ii) Personnel Delegates and works council members are given priority to remain in the company or workplace over other employees in the event of the suspension of termination of contracts on technological or economic grounds. 

(iii) They may not be dismissed or sanctioned during the period of office or the year following the expiration of the mandate for actions taken in the performance of their role as representative. Moreover, a Personnel Delegate or Work Council member may not suffer discrimination in terms of economic or professional development as a result of carrying out the role of representative. 

(iv) They have the right to freely express opinions on matters concerning the functions carried out as representative, for which purpose they may publish and distribute any material of labour or social interest provided that it does not disturb the normal course of work in the company and the company is notified of such publications. 

(v) The right to be credited with a certain number of paid hours per month to permit the exercise of representative functions.

2.5. Enforceability of the I&C rights

Spanish law provides several measures in order to enable the enforcement of the I&C rights:

(i)
Specific judicial procedures (labour courts)


(
Collective dispute procedure


(
Procedure for the enforcement of trade union rights

(ii)
Administrative procedures

(
sanctions ranging from €300.52 to €3,005.06 for serious infringements (such as the breach of the employees’ representatives’ I&C rights);

(
sanctions ranging from €3,005.07 to €90,151.82 for very serious infringements (such as not allowing the employees´ representatives to meet at the workplace or the breach of the obligation to cooperate in the election process).

(iii)
Criminal penalties:

(
6 months’ imprisonment or fine ranging from €720 to €288,000 for discriminating against anyone professionally for being an employees’ representative (article 314 of the Criminal Code);

(
6 months’ to 3 years’ imprisonment and fine ranging from €360 to €144,000 for avoiding the exercise of the trade union rights by falsely alleging serious economic problems in the company (article 315 of the Criminal Code);

(
the company’s directors may be imprisoned.

3. SPECIFIC I&C RIGHTS IN PENSION SCHEMES

3.1. Institutions for occupational retirement provisions (“IORPs”) in Spain

There are several different institutions in Spain that could be considered IORPs according to article 6.a) of Directive 2003/41/EC, as they provide (or can provide) retirement benefits in the context of an occupational activity. Among others:

(
“Mutualidades de previsión social voluntaria” (governed by the same regulations as insurance undertakings);

(
“Entidades de previsión social voluntaria” (specific type of “Mutualidades” only for the Basque Country; governed by regional regulations);

This notwithstanding, only the structure of pension plans (i.e. pension schemes) and funds
 has been adapted to Directive 2003/41/EC; the regulation of all other IORPs has not been amended in order to implement such Directive, although, in practice, they follow similar criteria to the pension plans and funds regarding I&C obligations.

Pension plans and funds were first regulated in Spain in 1987, and, at present, are governed by Royal Legislative-Decree 1/2002 of November 29 on Pension Plans and Funds and Royal Decree 304/2004 of February 20, by virtue of which the Regulations on Pension Plans and Funds are approved.

The Spanish legal framework on pension plans and funs has developed widely in recent years. Despite this, it is not compulsory for employers in Spain to make contributions to any pension system other than the social security scheme, unless a CBA or other type of agreement establishes such obligation. If a CBA provides for the payment of certain benefits to employees in the event of retirement, permanent disability or illness, the company is only obliged to ensure that such benefits will be paid through an external institution and make the corresponding contributions, and is free to choose the type of institution (insurance company, “Mutualidad”, pension plan, etc.).
3.2. I&C rights in Pension Plans
: Control Commission

The I&C rights of the members/beneficiaries of Pension Plans are mainly exercised by their representatives, although some of them (those laid down in article 11 of Directive 2003/41/EC) must be exercised by the members/beneficiaries themselves.

As a general rule, the members/beneficiaries of a Pension Plan are entitled to appoint half the members of the Control Commission; the rest of members are appointed by the sponsoring undertaking.

Usually, the members/beneficiaries’ representatives on the Control Commission are appointed by the unitary employees’ representatives, although an alternative election procedure can be established in the internal regulations of the Pension Plan to allow the members/beneficiaries to appoint directly their representatives on the Control Commission.

The Control Commission of a Pension Plan oversees the fulfilment of the Pension Plan obligations and determines any amendments that are to be made to its internal regulations regarding contributions, benefits, admission of new members, etc. As a general rule, all its decisions must be taken by majority, in accordance with the internal regulations. Certain decisions require the majority of the members appointed by the sponsoring undertaking (when the decision could affect the costs assumed by the latter in a defined benefit Pension Plan) or the majority of the members/beneficiaries’ representatives (when the decision could affect the investment policy in a defined contribution Pension Plan).

3.3. I&C rights in Pension Funds: Control Commission

The Control Commission of the Pension Plan must appoint the members of the Control Commission of the Pension Fund This Control Commission is in charge of controlling the performance of the managing company of the Pension Fund, approving the annual accounts and report (drafted by the managing company) and defining (with the managing company’s assistance) the investment policy principles.

� 	Articles 42, 44 and 46 of the SW.


� 	Article 64 of the SW.


� 	Articles 40, 41, 47, 51 of the SW.


� 	The modification of daily working time is considered collective, only if it affects the numbers of employees mentioned in point 2.2.3.(i).a) above.


� 	Idem.


� 	Ibidem.


� 	The term “fund” refers here to the institution that provides the retirement benefits.


� 	There are different types of pension plans in Spain; hereinafter, all mentions to “Pension Plan” refer to Employment Pension Plans, where the employer of the members/beneficiaries acts as sponsoring undertaking, in the terms provided in article 6.c) of Directive 2003/41/EC.
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