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1. background

The UK implemented Directive 2002/14/EC (the "Directive") through regulations made in 2004, the Information and Consultation of Employees Regulations 2004 (the "Main Regulations"), which came into force in 2005 and were subsequently amended in 2006. 

As with Ireland, but unlike many continental European member states, the consultation regime is new to the UK. While some businesses (particularly those employing current or former public sector employees) are heavily unionised and have a long history of employee consultation, in others there has traditionally been much less employee involvement. There are particular established consultation requirements in some circumstances - namely where redundancies are planned or where there will a business transfer - but none more generally.

The UK has also recently introduced a separate set of regulations, the Occupational and Personal Pension Schemes (Consultation by Employers and Miscellaneous Amendment) Regulations 2006 (the "Pensions Regulations"), effective from 5 April 2006. These introduce a specific requirement for consultation on certain changes to employees' pension arrangements. Where the Pensions Regulations apply, the Main Regulations generally will not. 

This paper will illustrate the UK approach by highlighting the similarities and differences between the Main Regulations and the Pensions Regulations.

2. similarities

In fact the regimes for consultation on pensions matters and other employment matters have very little in common. Probably the only significant similarity between the Main Regulations and the Pensions Regulations is in their scope - neither will apply to undertakings which employ less than:

2.1 From 6 April 2005 - 150 employees;

2.2 From 6 April 2007 - 100 employees;

2.3 From 6 April 2008 - 50 employees.

The thresholds above apply based on the number of employees working within a particular "undertaking". While the regulations are not entirely clear, the general view is that in this context "undertaking" means a legal entity, not an organisation division within a particular company.

3. differences

3.1 When will the requirement to consult apply?

Under the Main Regulations, a requirement to consult employees on general employment matters will only apply if either the employees or the employer request that a consultation procedure be established. The Regulations set out a particular procedure to be followed where the request comes from the employees, namely:

3.1.1 10% of the employees (subject to a minimum of 15, and a maximum of 2500, employees) must request that the employer negotiate a consultation procedure;

3.1.2 If there is a pre-existing arrangement in place for consulting the workforce then subject to certain requirements, the employer may ballot the employees on retaining it. Only if at least 40% of employees (and a majority of those who vote in the ballot) endorse the request for a change will the employer have to renegotiate the existing arrangement;

3.1.3 A 3 year moratorium will generally apply between negotiations.

In the absence of such a request from the employees, an employer may continue as before, without establishing a consultation procedure.

By contrast, the pensions regime will (broadly) apply automatically. If the employer wishes to make a pensions change that is covered by the Pensions Regulations (see below), then it will have to consult the employees before making it. If a consultation arrangement has been established under the Main Regulations, that arrangement will generally be followed. However, if no such arrangement is in place, the employer must nevertheless consult through some other process. This may be through:

· recognised trade unions;

· representatives elected by the employees specifically for this purpose;

· direct consultation with the employees themselves.

3.2 What must employers consult on?
Under the Main Regulations, the matters covered by a consultation procedure are a matter for negotiation between the employer and employees. However, in the absence of agreement, the employer must:

3.2.1 Provide information on the recent and probable development of the undertaking's activities and economic situation;

3.2.2 Provide information and engage in consultation on the situation, structure and probable development of employment within the undertaking, and in particular on any anticipatory measures envisaged where there is a threat to employment within the undertaking;

3.2.3 Provide information, and engage in consultation with a view to reaching agreement on decisions likely to lead to a substantial change in work organisation or in contractual relations.

Employers are entitled to withhold information where to provide it would be prejudicial to the undertaking.

By contrast, the Pensions Regulations are much more specific. An employer must consult on certain listed changes to be made in respect of pension arrangements, namely a decision:

· to increase pension age; 

· to close the scheme to new members; 

· to alter the rate of accrual of benefits; 

· to terminate employer contributions; 

· to increase member contributions; 

· for a defined contribution scheme, to reduce an employer's contributions;

· to convert from defined benefit to defined contribution.

4. SUMMARY - Practical impact

The differences between the regime for consultation in a pensions context and that which applies more generally are practical as well as legal. To date, the practical impact of the Main Regulations has in our experience been fairly limited. Businesses with established arrangements for employee consultation have largely continued with those arrangements, and there have been few requests to establish new procedures in businesses without them.

The Pensions Regulations have probably given rise to greater concern, given that they will apply automatically, whether the employer has an established consultation regime or not. Many employers are addressing potential pension changes in a very different way than would have applied before 6 April 2006.
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